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EQUAL OPPORTUNITY AMENDMENT BILL 2006 
Second Reading 

Resumed from an earlier stage of the sitting. 

MS S.E. WALKER (Nedlands) [8.05 pm]:  Before the dinner break I was giving some examples of how the 
new provisions are used and how it has been said that they curtail freedom of speech.  I thought I would read an 
article written by a Nyoongah lawyer, Hannah McGlade, in which she refers to two decisions handed down by 
the Human Rights and Equal Opportunity Commission in April and May 2001.  They are very interesting 
because they are examples of how a case is lost and how a case is won.  The first case is Albert Corunna v West 
Australian Newspapers Ltd, which related to a cartoon published by Alston in the daily newspaper, The West 
Australian.  The article states -  

The cartoon concerned the return of the head of the ancestral warrior, Yagan, from a British museum.  
In doing so, it drew explicitly upon offensive stereotypes concerning Aboriginal people, and referred 
directly to the complainants by name. 

Hannah McGlade’s commentary says -  

In Corunna, Commissioner Innes adopted the ‘reasonable victim test’ and found that there was a breach 
of section 18C, - 

That is of the commonwealth act, which is virtually the same as the legislation we are debating -  

which prohibits acts which are ‘reasonably likely, in all the circumstances, to offend, insult, humiliate 
or intimidate . . .’ peoples on the basis of race.  This was based on his findings that the cartoon: 

•  Presents a demeaning portrayal of Yagan; 

•  Contains derogatory and demeaning references to the Waugyl, a religious figure; 

•  Treats the issue of death in a manner which causes offence to Aboriginal people; 

•  Provides intimate details of the ancestry of individuals in circumstances where the intercourse 
was not a matter of choice for the Aboriginal women concerned, and suggests a diminishing of 
race by the resultant racial mix; 

•  Reinforces a misinformed and stereotypical view of Aboriginal people taking advantage of 
government grants. 

However, the Commissioner went on to conclude that the cartoon was exempted under section 18D of 
the RDA on the basis that the respondent acted ‘reasonably and in good faith’. 

She also refers to another case, Mingili Wanjurri v Southern Cross Broadcasting Ltd.   

She states -  

This case concerned the radio station 6PR . . . and the controversial announcer, Howard Sattler.  It 
stemmed from a segment of the Sattler program, ‘Taxi Talk’, in which two taxi drivers ‘Hughie’ and 
‘Vince’ (both regular guests on the program) made extremely derogatory statements concerning 
Nyungar culture and religion.  The broadcast was also directed at the Nyungar protests of the re-
development of the old swan brewery site. 

The article goes on to list five dot points indicating what was said.  She continues -  

The ‘derogatory comments about significant religious figures’ could not be exempted and the 
suggestion that ‘people would behave in the ways described on a religious or sacred site’ were in no 
way reasonable.  Rather, they showed a ‘culpably reckless and callous indifference toward the Nyungar 
people’. 

She goes on to say -  

The cases of Corunna and Wanjurri are significant precedents that mark the HREOC response to the serious 
problem of racial vilification by the media toward Indigenous peoples.  The upholding of the complaint in 
Wanjurri, and the level of damages awarded, shows that the RDA may be able to protect Indigenous peoples’ 
right to freedom from racial vilification.  Although the differences between the two cases, in particular, the 
findings of reasonableness, appear somewhat arbitrary, it is a huge relief to see the potential protection offered 
by this new area of the law.  The Australian media have been alerted to the legislative prohibition and their 
corresponding obligations. 
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I am trying to give members an example of how the provisions which were introduced by the commonwealth in 
1995 and which we are now introducing in Western Australia, although we do not really need them, have been 
used successfully and unsuccessfully.   

I would like to refer to another case, because this concerns not just Aboriginal people but also any people who 
are referred to by their racial background.  I did some research on the Racial Hatred Bill 1994.  The second 
reading speech to the bill provides some understanding of why the provisions were introduced.  Mr Lavarche, the 
Attorney-General and member for Dickson, gave the second reading speech on 15 November 1994 in the House 
of Representatives.  He said - 

Next year will mark the 20th anniversary of the passage of the Racial Discrimination Act.  The act was 
the first specific Commonwealth law on human rights.  It was based on the fundamental belief that all 
Australians irrespective of race, colour or national or ethnic origin are entitled to fair treatment.  In this 
country, we take pride in the community’s consensus that everyone should be able to advance through 
life on their own efforts and abilities; that it is wrong to judge anyone on the colour of their skin or the 
sound of their accent. 

He later said - 

The Racial Discrimination Act does not eliminate racist attitudes.  It does not try to, for a law cannot 
change what people think.  But it does target behaviour - behaviour that causes an individual to suffer 
discrimination.  The parliament is now being asked to pass a new law dealing with racism in Australia.  
It too targets behaviour - behaviour which affects not only the individual but the community as a whole.  

Those amendments were brought in after very comprehensive consultation.  He also outlined - 

Three major inquiries have found gaps in the protection provided by the Racial Discrimination Act.  
The National Inquiry into Racist Violence, the Australian Law Reform Commission Report into 
Multiculturalism and the Law, and the Royal Commission into Aboriginal Deaths in Custody all argued 
in favour of an extension of Australia’s human rights regime to explicitly protect the victims of extreme 
racism. 

The commonwealth introduced legislation that we have not introduced.  He also stated - 

The bill also provides for a civil regime by the amendment of the Racial Discrimination Act.  

This is similar to what we are speaking about.  He continued - 

Section 18C will be inserted in the act to make it unlawful . . .  

It goes into what our bill is about.  He later stated - 

A number of initial points need to be made.  First, the provision is civil and not criminal in effect.  That 
is, the process will be initiated by the victim of alleged unlawful behaviour via a complaint to the 
Human Rights and Equal Opportunity Commission - 

In Western Australia, this will of course be the Western Australian Equal Opportunity Commission -  

and not by police investigations.  Secondly, like all complaints under Commonwealth human rights 
laws, the commission will endeavour to resolve the matter by private and confidential conciliation. 
Only if conciliation cannot resolve the matter is there a public hearing and a determination by the 
commission.  The commission can immediately dismiss frivolous or vexatious complaints. 

He went on to say - 

The bill requires an objective test to be applied by the commission so that community standards to 
behaviour rather than the subjective views of the complainant are taken into account. 

I wanted to refer to those comments, because I thought it was important for us to understand why those 
provisions came into being, how they have been acted upon and how the provisions that are before this 
Parliament will not really inhibit freedom of speech.  I also looked at the case of Jones v Toben in the Federal 
Court of Australia in 2002.  The explanatory memorandum to the judgement for that case refers to section 18C 
of the commonwealth Racial Discrimination Act and the publishing on a website of material that vilified Jews.  
It states - 

The Court was satisfied on the evidence adduced by the applicant that the respondent, as director of the 
Adelaide Institute, has published material on the World Wide Web which is reasonably likely, in all of 
the circumstances, to offend, insult, humiliate and intimidate Jewish Australians or a group of Jewish 
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Australians . . .  The Court was further satisfied that the respondent published the offending material 
because of the ethnic origin of Jewish Australians.   

The explanatory memorandum outlined the sorts of things that were put on the website, including comments 
such as - 

A there is serious doubt that the Holocaust occurred; 

B it is unlikely that there were homicidal gas chambers at Auschwitz; 

C Jewish people who are offended by and challenge Holocaust denial are of limited intelligence;   

D some Jewish people, for improper purposes, including financial gain, have exaggerated the number of 
Jews killed during World War II and the circumstances in which they were killed.   

It also stated - 

The respondent be restrained, and is hereby restrained, from publishing or republishing to the public, by 
himself or by any agent or employee, on the World Wide Web or otherwise:   

It then goes on to say what the respondent cannot put on the site.   

I think the commonwealth Act has been good legislation.  We did not really need to do the same thing here 
through this bill, but it is good legislation.  It is slightly different from the commonwealth legislation.  I was not 
going to ask that we go into consideration in detail on the bill but I might, so that the Attorney General can 
briefly tell me about the differences in this bill that allow a person to bring a complaint if a racially offensive 
remark has been made about a relative, or allow a remark to be racially offensive if it refers to a characteristic of 
a person’s race.  I would be interested to know whether the Attorney General could provide examples of that, 
because it is important that the public know the sorts of things that they will and will not be able to say about 
people and their ethnic background.  I hope I have not missed out anything.  The Liberal Party supports the bill, 
and I look forward to the consideration in detail stage.   

DR J.M. WOOLLARD (Alfred Cove) [8.17 pm]:  I will also support this bill, which in many ways is a 
resumption of state rights.  Amendments made in 1995 to the commonwealth’s Racial Discrimination Act 1975 
introduced many of the provisions that we see before us today in this bill.  There are some variations.  I believe 
that the commonwealth act does not allow a group to go to the Human Rights and Equal Opportunity 
Commission with a complaint on behalf of an affected party.  I believe that provision is applicable only in New 
South Wales and Victoria through their relevant state acts.  As has already been said in the house, these are not 
new provisions; they really just give us parity with the other states.  Some other states introduced this type of 
legislation.  New South Wales was the first to do so and Queensland the second in the early 1990s, prior to the 
changes to the commonwealth legislation in 1995.  It has taken Western Australia 12 years to catch up; that is, 
six years under a Liberal government and six years under a Labor government.   

Ms S.E. Walker:  In fact under the Liberal government they could access the commission here, but it was 
stopped by the Labor government when it came to power.   

Dr J.M. WOOLLARD:  Did people access it before, though?   

Ms S.E. Walker:  Yes.   

Dr J.M. WOOLLARD:  I was not aware of that.  It was my belief that, historically, an act of discrimination had 
to go to the HREOC.   

Ms S.E. Walker:  Yes.  They could do it here, but this government stopped them. 

Dr J.M. WOOLLARD:  Hopefully, the Attorney General will explain that a little more, because my 
understanding was that if there was a complaint, it could not be dealt with by the state’s Equal Opportunity 
Commission; it had to go to the Human Rights and Equal Opportunity Commission, where the conciliation was 
confidential.  If there was some substance to the complaint, the issue would then go to the Federal Magistrates 
Court of Australia.  That meant that any person then had to abide by the rules of court and be subject to the costs 
involved in going to the Federal Magistrates Court.  It would have been a very taxing issue for any party who 
wanted to make such a complaint.  Therefore, I am very pleased that this power is finally coming back to 
Western Australia, so that a complaint by an individual or by a cultural group on behalf of an individual will go 
to the EOC, where again there will be confidential conciliation.  If there is no substance to the complaint, the 
complaint will be dismissed.  If there is some substance to the complaint, it will go to the State Administrative 
Tribunal.  I believe that if the EOC says there is some substance to the complaint, it will provide some support to 
the person making the complaint at the State Administrative Tribunal.  That support will be given purely if the 
EOC believes there is substance to the complaint.  If that is not the case, a person can still go to SAT but will not 
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have that support.  As I have said in this house before, Attorney General, although I was very sceptical about the 
State Administrative Tribunal Act when it was first introduced, I believe that SAT is doing a wonderful job. 

Mr J.A. McGinty:  I believe it has done remarkably well in its short life. 

Dr J.M. WOOLLARD:  It has.  I believe that most of the issues that go to SAT are settled by mediation.  I 
think that this type of issue, in particular, will be settled by mediation.  Therefore, it will not be very stressful for 
the person making the complaint.  I am concerned that every few months it seems that some other matter is going 
to SAT.  I have not seen the budget for a SAT increase.  I believe SAT does a good job.  However, I am 
concerned that if this government sends too much to SAT, the waiting list will become very long, and the public 
will be very unhappy.  I am pleased that these complaints will go to SAT, but I wonder how many complaints 
will go to it.  I have been told that it is likely to be two per cent of the complaints.  Therefore, five to 10 
complaints a year for this type of issue could go to SAT. 

The introduction of this legislation was very late.  It was a promise given to the community by the previous 
Premier.  His platform was for multiculturalism and racial equality.  That was in 2001.  It took until 2004 for the 
changes to be made to the Criminal Code.  This legislation will now incorporate the civil offences, and I am 
pleased to see that.  However, I ask the Attorney General: why has this taken so long?  What is happening is 
good.  I am pleased that it means that the state is resuming some of those powers and that we are looking after 
our own in Western Australia.  However, I am a bit disappointed that we have had to wait 12 years for this to 
happen. 

DR G.G. JACOBS (Roe) [8.24 pm]:  I thank the house for the opportunity to speak to the Equal Opportunity 
Amendment Bill 2006, which I will not oppose.  In part III, the issue of racially offensive behaviour is one on 
which I would like to perhaps concentrate.  That is because there is an issue of race; that is, ethnicity.  I support 
the proposed section dealing with racially offensive behaviour.  I also support the definitions and the comments 
made by the Attorney General.  The conduct complained against must be more than just a mere slight, and the 
response must be that of a reasonable person belonging to the race in question. 

I did not intend to talk for too long on this issue.  However, under the heading “Racially offensive behaviour”, 
the bill refers to three categories and teases out the issues, as it were.  I am not necessarily opposed to that, but I 
will make a point about proposed section 49E(1), which states - 

It is unlawful for a person to do any act, otherwise than in private, that is reasonably likely to offend, 
insult, humiliate or intimidate another person on the ground of - 

(a) the race;  

I do not think anybody in this chamber would argue about that.  It continues - 

(b) a characteristic that appertains generally to persons of the race; or 

(c) a characteristic that is generally imputed to persons of the race, 

of that other person or of a relative or associate of that other person. 

The point I am getting to - I will ask for reassurance from the Attorney General - is that paragraph (c) refers to a 
characteristic that is generally imputed to persons of the race.  I reflect on the Victorian example of two pastors 
who have unpronounceable names, particularly one of them.  However, let us call them pastors Daniel and 
Danny.  These two pastors ran a Christian convention - a Christian revival, if one likes - in Melbourne, Victoria.  
They talked about the characteristics of Christianity, and the belief systems of Christians versus that of Muslims.  
The two Dannys have been to the Supreme Court over the issue of vilification.  I understand that that court 
proceeding, which went all the way to the Supreme Court, has now been overturned.  The original assessment 
and ruling by Judge Higgins have been overruled.  We are talking about two years down the track, with much 
suffering and much cost for two pastors.  What they said at a Christian revival was deemed to be offensive to a 
religious group, the Muslims.  This was caught up in the Victorian Racial and Religious Tolerance Act.  I ask for 
the Attorney General’s reassurance that this provision is nothing like that or has nothing to do with religious 
vilification.  Members may not be aware that I have a strong Christian faith, and that as a Christian I have been 
called a fundamentalist and a flat-earther.  I have been called everything -  

Ms S.E. Walker:  I could give you a list of the terms that I have been called! 

Dr G.G. JACOBS:  Absolutely.  I and other members could list the names that are given to those who follow 
the Christian faith.  I implore the government to ensure that no law prevents people from using those names.  No 
law should prevent someone from calling me a blind fundamentalist, a flat-earther or a blind unscientific 
creationist.  I understand that the case involving the two Victorian pastors Daniel and Danny, which went before 
the Supreme Court, has been caught up in Victoria’s religious vilification legislation.  I want a reassurance from 
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the Attorney General that this government has no plans to introduce religious vilification legislation in the 
foreseeable future.  I support the tenor of the Equal Opportunity Amendment Bill 2006.  I hope that proposed 
section 49E(1)(c), which refers to a characteristic that is generally imputed to a person’s race, is racial and not 
religious.  We are talking about a person’s ethnicity, not a person’s belief or ideas.  After reading proposed 
section 49E(1)(c), I was moved to make the point that we do not want religious vilification legislation.  The two 
pastors in Victoria went all the way to the Supreme Court, at great expense, to have the original decision 
overturned.  Not only did they suffer during that ordeal, but so too did their families and congregations.  We 
must distinguish between race and ethnicity and religion.  I ask for the Attorney General’s reassurance that the 
government has no intention to introduce a religious vilification type provision in this or any other bill.  Such a 
provision would cause much pain and expense.  I do not want a law that stops someone from expressing their 
view about me and my beliefs.  Although the names that I am called are sometimes painful, essentially a law 
against such name calling would produce more problems than it would solve.   

MR J.A. McGINTY (Fremantle - Attorney General) [8.34 pm]:  I thank members opposite who have 
contributed to this debate for their indication of support for the legislation.  I will endeavour in my response to 
deal with the issues that members opposite raised.  

Firstly, I assure the member for Roe that the government has no intention of moving down the path of 
introducing legislation covering religious vilification.  The issue was raised in a discussion document perhaps 
two and half or three years ago and a statement was made at the time, based on the feedback that we received 
from most of the mainstream religions, that we would not go down the path of making provisions covering 
religious vilification.  From memory, the exception at the time was those of the Muslim faith who, for very 
obvious and readily understandable reasons, sought additional protection, most probably because its members 
were being subjected to particular public comments and discriminatory behaviour.  The other mainstream 
religions were all opposed to any legislation that would make racial vilification an offence and something that 
could be taken before the State Administrative Tribunal under the Equal Opportunity Act.  They did not want 
religious vilification to become something that the law proscribed for the simple reason that they took the view 
that it would be too much of an incursion upon reasonable freedom of speech about religious matters.  I share 
that view.  This government will not introduce a bill that contains provisions that relate to religious vilification.  
The member gave a number of examples of criticisms that have been made of him.  I would probably agree with 
most of those, but they were not racially based and, therefore, they do not come within the purview of the 
legislation.  

I will deal with some of the questions raised by the member for Nedlands.  I will use some examples to explain 
the provisions of the bill.  Racially offensive behaviour is defined in the legislation as behaviour that is 
reasonably likely to offend, insult, humiliate or intimidate another person on the basis of race or characteristic.  I 
will give some examples of a characteristic appertaining generally to a person’s race.  We appreciate that tattoos 
are synonymous with being a Maori.  They are characteristic of the Maori race.  Another example is ethnic dress.  
For instance, in Fremantle on Sunday I opened the Indian festival, which was organised by the Hindu 
Association of Western Australia.  Distinctive aspects of the Hindu culture were prominently on display.  
Magnificent as they were, things like ethnic dress worn by a number of the women at the festival could be 
considered a characteristic of, if not Hindus, certainly Indian people.  Hair styles and jewellery could also fit into 
a description that is characteristic of that particular race.  A contemporary example of an imputed characteristic 
would be to call a person who comes from Iraq a terrorist.   

Ms S.E. Walker:  What if you refer to an Indian person’s turban?  Do they wear turbans for religious reasons or 
because of their race?  

Mr J.A. McGinty:  I do not know the answer to that.  

Ms A.J.G. MacTiernan:  Sikhdom is religious.  They are Indians by race.  Following the dictates of Guru 
Nanak they determined in the sixteenth century not to cut their hair or beards.  The turban then was essentially a 
device for containing their hair.   

Mr J.A. McGINTY:  I thank the member for Armadale for that explanation.   

I have covered the issue of an imputed characteristic with the example of an Iraqi person being called a terrorist.  
Another example would be to suggest that because someone comes from Africa, he or she must be suffering 
from AIDS or HIV.  That is another racial slur based upon an imputed characteristic.  Another issue the member 
raised was the question of a complaint of racially offensive behaviour on the ground of race against a relative or 
associate. 

Ms S.E. Walker:  How would that work? 
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Mr J.A. McGINTY:  An example given to me was of me walking down the street in Fremantle with an 
Aboriginal or Italian friend and somebody was fairly seriously critical of me for associating with either a black 
person or an Italian person, or whatever.  If that were directed at me, it would give me - the racially offended 
person - the right to lodge a complaint because I would have been vilified for associating with a person who was 
an associate.  That is an example of how that provision might work.  A relative would be a spouse or a family 
member and an associate could be a work colleague.  A good example might be for one person to abuse another 
person on the basis that the other person’s father was a “black bastard”. 

Ms S.E. Walker interjected. 

Mr J.A. McGINTY:  That might not have been the best example.  Perhaps a good example is a case that 
recently featured in the Corruption and Crime Commission whereby somebody was derided for being a wog, a 
sprog and a market gardener. 

Ms S.E. Walker:  Exactly.  I have been asked to raise that matter with you.  Are you going to get a prosecution 
for that? 

Mr J.A. McGINTY:  We are talking about a matter regarding civil rights going to the Equal Opportunity 
Commission and to the State Administrative Tribunal if need be, rather than being prosecuted in the courts. 

Ms S.E. Walker:  How would a person lodge a complaint against Mr Burke on that basis?  Could they lodge a 
complaint? 

Mr J.A. McGINTY:  A complaint could be lodged if the matter met the threshold test of being likely to offend, 
insult, humiliate or intimidate a person clearly on the basis of race or imputed characteristics.  It could perhaps 
come under all three of those potential headings.  If a person could make out sufficient grounds, he could go to 
the Equal Opportunity Commission. 

Ms S.E. Walker:  It is sort of entrenched to say “wogs, sprogs and market gardeners”. 

Mr J.A. McGINTY:  In what way is it entrenched? 

Ms S.E. Walker:  It seems to be entrenched.  Some people in Perth would say that that is a normal thing to say. 

Mr J.A. McGINTY:  It is a generational issue and it is dying out.  I know of people who belong to generations 
older than mine who used to regard it as common parlance to refer to Jews in a derogatory sense.  I do not hear 
that said anymore from anyone.  Fortunately, that has died out. 

Ms S.E. Walker:  Perhaps they would not do it in front of you at the moment in the position you’re in. 

Mr J.A. McGINTY:  Possibly. 

Dr G.G. Jacobs:  You don’t hear it said as much of Italians these days either. 

Mr J.A. McGINTY:  These days, people are full of admiration for Italians.  It is certainly not used in a 
derogatory sense.  Sometimes it is used in light banter, and sometimes Italians themselves lead that banter.  It is 
not used in a cruel, threatening or humiliating way. 

Ms S.E. Walker:  Some people are quite hurt by it. 

Mr J.A. McGINTY:  They were 50 years ago.  However, the level of admiration for the Italian people 
throughout the world today is such that it does not have the same sort of sting as it would have for an oppressed 
minority. 

Another point is that the matter of a relative or associate is already provided for in the Equal Opportunity Act 
under other provisions.  That is not a new concept specifically related to race; it is already catered for in some of 
the other grounds for discrimination, at least.  Its application for other bases of discrimination would apply also 
to racial discrimination.  Therefore, it will not break new ground other than by the application of that test for 
race.  They are the major issues that have been raised.  Was there anything else? 

Ms S.E. Walker:  We may have to go into consideration in detail given that it is 8.45 pm and a few members 
wanted me to ask the Attorney General some questions about the history of the intergovernmental arrangements 
and how that was stopped. 

Mr J.A. McGINTY:  We can cover that during consideration in detail. 

Ms S.E. Walker:  I am sorry about that. 

Mr J.A. McGINTY:  That is fine.  My earlier example of Indians as a race and of the Sikhs or Hindus, which 
are religions, has been covered in the explanations that have been given. 
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Ms S.E. Walker:  Are the Jewish classified as a religion or as a race?  Excuse my ignorance.  That came under 
the Racial Discrimination Act.  I apologise to anyone who is Jewish for my ignorance. 

Mr J.A. McGINTY:  I will need to get advice on that.  The member for Armadale is a great follower of some of 
the more obscure aspects of this. 

Ms A.J.G. MacTiernan:  That is a very difficult issue.  Some people say that the Jewish are a Semitic people 
and are therefore not a distinct race.  They argue that it is a religion rather than a race.  However, some atheists 
also identify with being Jews. 

Ms S.E. Walker:  I do not want to offend anyone.  I just did not know. 

Mr J.A. McGINTY:  I cannot add much to that.  I thank members for their support for the legislation. 

Question put and passed. 

Bill read a second time. 

Consideration in Detail 

Clauses 1 to 5 put and passed. 

Clause 6:  Section 4 amended - 

Ms S.E. WALKER:  This clause relates to groups instead of persons, and to group complaints.  I thank 
Mr McDonald for the excellent and informative briefing he gave on this bill.  During that briefing, he mentioned 
that other states had this sort of legislation.  Which states have this legislation?  Do the states that have this 
legislation allow groups, and does the commonwealth government allow groups? 

Mr J.A. McGINTY:  The commonwealth and every jurisdiction, except the Northern Territory, have this 
provision.  In addition, the Victorian and New South Wales legislation allows for complaints to be made by 
representative bodies on behalf of the people.   

Ms S.E. Walker:  I guess the Albert Corunna cases which I referred to would have been brought by a group of 
people. 

Mr J.A. McGINTY:  I am not 100 per cent sure about Albert Corunna, but a complaint can be made by an 
individual or a group of individuals, all of whom are adversely affected.  With this legislation we will now be 
able to have a representative body that might consist of people who may not be directly affected.  The body itself 
will have the power to make the complaint, but every member of that representative body may not be directly 
affected by the particular action.   

Ms S.E. Walker:  Someone in the body has to be.   

Mr J.A. McGINTY:  The representative body will need to be able to satisfy the commission that the people who 
make up its membership are affected by the racial slur. 

Ms S.E. Walker:  It says in the bill that a group complaint means a complaint lodged under section X by a 
person on behalf of the person.  Does the person who is lodging it not have to be affected, as long as the person 
lodging it on behalf of that person is affected? 

Mr J.A. McGINTY:  Under the existing provisions of the act, a complaint can be lodged only by a person who 
is aggrieved and on behalf of other people who would be aggrieved.   

Ms S.E. Walker:  The Attorney General is talking about the commonwealth act, not these provisions. 

Mr J.A. McGINTY:  I am talking about the existing provisions of the state Equal Opportunity Act that state that 
a complaint can be lodged by a person who is aggrieved and on behalf of other people who are aggrieved. 

Ms S.E. Walker:  But that refers to the remedies that are already in the act.   

Mr J.A. McGINTY:  Yes, that is right.   

Ms S.E. Walker:  At the moment what remedies in the act will this provision change? 

Mr J.A. McGINTY:  The remedies remain unaltered up to a damages award of $40 000.  The area we are now 
talking about relates to who can make the complaint.   

Ms S.E. Walker:  Under the Equal Opportunity Act as it stands at the moment - we should forget about this 
bill - people can bring a complaint for sexual harassment, for instance, in employment in different areas.  The 
Attorney General is changing the whole lot in the Equal Opportunity Act.  This is not relating just to the bill.   
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Mr J.A. McGINTY:  The remedies are unchanged.   

Ms S.E. WALKER:  I am probably using the wrong terminology.  At the moment there are certain remedies.  If 
someone thinks that his or her particular set of circumstances come within the grounds of discrimination in the 
current act, that person can seek a remedy.  At the moment someone cannot bring a group complaint for any of 
those remedies that are currently in the act, but this bill is applying not only - 

Mr J.A. McGinty:  There can be a group complaint by a group of people, all of whom are adversely affected by 
the discriminatory behaviour.   

Ms S.E. WALKER:  Certain complaints can be brought under the current Equal Opportunity Act but they 
cannot be brought as a group, as I understand it.  This changes section 4(1)(a) under “complaint” to enlarge who 
can bring the complaint, not just for the provision that we are bringing in today but for all the complaints.   

Mr J.A. McGinty:  Yes, that is right.  This might help clarify it.  At the moment there can be a representative 
complaint.  That name has been changed to a group complaint.  In both those circumstances, everyone in the 
group or representative complaint needs to be directly affected by it.  In addition, we are now adding in a 
representative body, which might be the Nyoongah Aboriginal corporation, for instance. 

Ms S.E. WALKER:  Could it be a union representing workers? 

Mr J.A. McGinty:  That is not a race.  It might be under another heading. 

Ms S.E. WALKER:  If some females have been sexually harassed in the workplace, could the union bring an 
action on their behalf? 

Mr J.A. McGinty:  A representative body can bring an action.   

Ms S.E. WALKER:  At the moment it cannot do that. 

Mr J.A. McGinty:  That is right.  There is one exception.  Under the act, both unions and employer bodies have 
always been expressly allowed to bring actions on behalf of their members.  That is an exception to the general 
rule.   

Ms S.E. WALKER:  Can the Attorney General give me an example of how this has not worked, and why it has 
worked in some situations and now will work?  

Mr J.A. McGINTY:  Perhaps I can do it by way of example.  A group of people who are economically 
disadvantaged and who do not speak English might have recently arrived in Australia.  A representative body, 
which may be a body corporate, could make an application on behalf of that group of people who would not 
have the resources to do it themselves.  That will now be allowed to be brought forward, whereas in the past the 
people themselves who were affected had to act either as a group or as individuals to seek redress.  It is really 
looking at socially excluded people and giving a body the power to make an application on their behalf rather 
than the application being made by them as individuals.  

Ms S.E. WALKER:  At the briefing I realised there was a lacuna in the law in relation to bullying harassment.  I 
am talking about groups.  This clause is about being harassed.  Why was that not included as an amendment, 
considering it is quite extensive in the Public Trust Office?   

Mr J.A. McGinty:  Workplace bullying, as such, is not currently provided for in the Equal Opportunity Act.  
The member for Nedlands gave an example of the alleged bullying in the Public Trust Office.   

Ms S.E. WALKER:  It could be anywhere.   

Mr J.A. McGinty:  Sure, but that has received prominence recently.  The redress there is not through the Equal 
Opportunity Act on the grounds of discrimination.   

Ms S.E. WALKER:  I know, but it would be easy for the Attorney General to make that amendment. 

Mr J.A. McGinty:  This legislation is compliant to race and changes to the existing structure of the Equal 
Opportunity Act.  It is not something that the legislation addresses.   

Ms S.E. WALKER:  Is it in the commonwealth act?   

Mr J.A. McGinty:  No.   

Ms S.E. WALKER:  Is it in any of the state acts?   

Mr J.A. McGinty:  No. 

Ms S.E. WALKER:  The Labor lot in all the states is pretty poor.  What more can I say? 
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Mr G.M. CASTRILLI:  The definition of “group complaint” refers to a person on behalf of himself or herself 
or on behalf of a group.  Does it mean that a person can lodge a complaint on his or her behalf, or on behalf of a 
group without their consent?   

Mr J.A. McGinty:  It requires consent.  The Equal Opportunity Commissioner, in dealing with a group 
complaint, would be required to be satisfied that each of the complainants had assented.   

Mr G.M. CASTRILLI:  I can lodge a complaint on my behalf, but if I think members of a certain section of my 
community are offended, I cannot lodge a complaint without their consent?  

Mr J.A. McGinty:  That is the case under the current legislation.  For example, the Bunbury Italian Club might 
think that something that is racially offensive to Italian people has been said.  It might have standing to take up 
that issue on behalf of the Italian people of Bunbury, with or without their consent.   

Mr G.M. CASTRILLI:  Therefore, it can do it with or without their consent? 

Mr J.A. McGinty:  They are not naming particular individuals.   

Mr G.M. CASTRILLI:  As an individual, can I do the same thing on behalf of the Italian community in 
Bunbury with or without the Bunbury Italian Club’s consent?   

Mr J.A. McGinty:  Generally speaking, the commission would be required to satisfy itself that there is consent.  
Obviously, if the Bunbury Italian Club took up a case and one person in Bunbury of Italian origin said that he 
did not agree with it, it would not invalidate the application being made by the representative body.  Under the 
current arrangements, a group is a group of people, all of whom are adversely affected and all of whom would 
need to consent.   

Mr G.M. CASTRILLI:  Under this clause a representative body can make a complaint on behalf of a group, but 
an individual person who is aggrieved by what has been said about the Bunbury Italian Club cannot.   

Mr J.A. McGinty:  The simple answer to that is that it is not clear.  Provided that the representative body, which 
is not defined or limited to bodies corporate, was generally understood to be representative of that group of 
people, it might well be that you could make that application as a representative body on behalf of a particular 
group of constituents.  A fair bit of flexibility is built in, but the requirement to show that you were acting on 
behalf of that group of people would be where the question would be raised.   

Mr G.M. CASTRILLI:  It raises a few possibilities.  I could get two or three people together and we could 
loosely call ourselves whatever, without being incorporated.  Does this clause prevent me getting three or four of 
my mates together to lodge a complaint on behalf of the community of Bunbury?   

Mr J.A. McGinty:  You could do that, but the commission would say that it must be satisfied that you are 
actually acting on behalf of the community of Bunbury or that particular subset.  

Mr G.M. CASTRILLI:  Therefore it is up to the commissioner to determine the matter. 

Mr J.A. McGinty:  It is a flexible arrangement.   

Dr K.D. HAMES:  I heard the minister make the comment that if a person called someone a black bastard, a 
group could take action on the aggrieved person’s behalf.  While I have a good and close relationship with 
Aboriginal people, I have heard them call non-Aboriginal people white bastards, to use a reasonably toned down 
turn of phrase. 

Mr J.A. McGinty:  The more colourful phrase was that used by the young girl in Kalgoorlie.   

Dr K.D. HAMES:  I did not hear what she said.  “White c” is a commonly used term by Aboriginal groups.  In 
this instance, are terms used against the white race contrary to the legislation? 

Mr J.A. McGINTY:  Yes is the short answer to the member’s question.  The circumstance that arose in 
Kalgoorlie was a criminal prosecution.  Kalgoorlie Magistrate Kate Auty threw it out.   

Ms S.E. Walker:  It was a wrong charge.   

Mr J.A. McGINTY:  Yes.  She basically said it was an inappropriate charge because this was the sort of 
language that would be commonly used in the heat of the moment and, as I recollect the magistrate’s comments, 
without intent - not that intent is important because an objective test is applied.  The magistrate used a lot of 
commonsense in that case rather than picking up that person for using street slang.  That was in the criminal 
context.  We are talking about the simple context and an application being made by an aggrieved individual for 
some redress to the Equal Opportunity Commission.  The standard in a criminal case is significantly higher than 
the standard in a civil matter before the Equal Opportunity Commission.   
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Ms S.E. Walker:  In the Kalgoorlie case an assault charge of some sort must have been laid.  What were the 
charges laid against that person?   

Mr J.A. McGINTY:  I cannot remember; it was some time ago.   

Ms S.E. Walker:  That is the charge that should have been laid because it was racial aggravation.  I am not 
trying to be smart.  That is exactly the sort of thing that that legislation was brought in for.  I do not know what 
the charges were.  I think they used the other charges.  The way it should have been done was to consider it as an 
assault, and the circumstance of aggravation would have meant the imposition of a higher penalty during 
sentencing.  You gave the example that if you were walking down a street and someone called you a black 
bastard, it would work in the same way.  I wanted to make that point.  I do not know what charges were laid 
against that person.   

Mr J.A. McGINTY:  It was the first charge laid under the new provisions of the Criminal Code that we put in a 
few years ago. 

Ms S.E. Walker:  I don’t have the code in front of me, but it was the one involving incitement. 

Mr J.A. McGINTY:  It was the racial harassment provisions of the Criminal Code. 

Ms S.E. Walker:  Put those provisions to one side.  We also made it a circumstance of aggravation in criminal 
damage, certain assaults, GBH provisions and another group.  People were fire bombing restaurants and that sort 
of thing. 

Mr J.A. McGINTY:  If it was racially motivated, it was a circumstance of aggravation, yes. 

Ms S.E. Walker:  That girl must have had a charge of some sort of serious assault laid against her. 

Mr J.A. McGINTY:  I am advised that it was assault occasioning bodily harm.  I agree with the member that 
the appropriate charge would have been aggravated assault occasioning bodily harm. 

Ms S.E. Walker:  Because your adviser seems to know, AOBH -  

Mr J.A. McGINTY:  Is the member just drawing attention to the fact that I do not? 

Ms S.E. Walker:  I’ll get to that!  I am just getting to the bottom of this.  Did we attach to the AOBH the 
circumstance of aggravation if it was racially motivated? 

Mr J.A. McGINTY:  Yes, they can charge -  

Ms S.E. Walker:  You don’t have to charge that. 

Mr J.A. McGINTY:  It is just a sentencing issue. 

Ms S.E. Walker:  I don’t know; it may be a circumstance of aggravation.  However, my question is: does the 
circumstance of aggravation attach to the assault occasioning bodily harm in that it is racially motivated?  I think 
it does. 

Mr J.A. McGINTY:  Yes, I think it does. 

Ms S.E. Walker:  My point is that that should have been a circumstance of aggravation because while she was 
kicking the girl in the head, she was calling her a white slut.  I would have thought that that was the very thing 
that this Parliament intended to stamp out. 

Mr J.A. McGINTY:  I think the member is right. 

Ms S.E. Walker:  Not use the other provisions of people putting posters up and that sort of thing. 

Mr J.A. McGINTY:  The police in Kalgoorlie laid the charges.  This was a new provision in the Criminal Code 
that had not previously been tested.  I think that today the police would have done exactly as the member has just 
indicated, and that is -  

Ms S.E. Walker:  The DPP should have. 

Mr J.A. McGINTY:  The police lay the charge -  

Ms S.E. Walker:  It doesn’t matter; the DPP gets the file and writes the indictment. 

Mr J.A. McGINTY:  No, it came up in the Kalgoorlie court.  There was a plea of guilty and it was disposed of 
there and then. 

Ms S.E. Walker:  No, that doesn’t matter; it always goes to the DPP if it is an indictable matter. 
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Mr J.A. McGINTY:  If it is an indictable matter, but I think this case was dealt with summarily in the 
Kalgoorlie court.  Particularly when dealing with kids and street language, a bit of commonsense ought be 
applicable in those circumstances. 

Dr K.D. HAMES:  I ask the minister to continue his comments. 

Mr J.A. McGINTY:  I think that is eventually what happened in Kalgoorlie.  It really arose out of the Jack van 
Tongeren situation in that if somebody commits a crime in circumstances of racial motivation, that is the nature 
of the charge that should be raised.  That is the member’s point and I am agreeing with her. 

Ms S.E. Walker:  No, you’re not.  It was Jack van Tongeren.  However, if someone sets alight the home of a 
Jewish person and puts a swastika on it, that person should be charged with criminal damage and there should 
also be a circumstance of aggravation if it was racially motivated. 

Mr J.A. McGINTY:  Yes. 

Ms S.E. Walker:  There should.  It should also apply to the person who assaulted the woman.  What is the 
difference?  A person could torch someone’s house and put a swastika on it, or a person could kick someone in 
the head and call that person a black bastard or a white slut.  What is the difference? 

Mr J.A. McGINTY:  Yes. 

Ms S.E. Walker:  I think it is important, because we are bringing in legislation that says that if a person calls 
someone a black bastard, that is the subject of a complaint.  You want to stamp out that behaviour, but you’re 
saying that they’re just street kids.  I don’t agree with that.  I’m just making that point.  You’re saying that it’s 
okay to kick someone in the head and at the same time call that person a white slut or a black bastard. 

Mr J.A. McGINTY:  No.  I assure the member that I am agreeing with her.  However, I also say independently 
of that that judicial officers should exercise commonsense in their application of the law in particular 
circumstances.  In the pure application of the racial harassment provisions of the Criminal Code to that particular 
issue, in isolation from the assault, the magistrate quite properly exercised her discretion and threw out the 
charge. 

Ms S.E. Walker:  Can I have a copy of the transcript? 

Mr J.A. McGINTY:  Most probably. 

Ms S.E. Walker:  Come on; most probably!  You have copyright! 

Mr J.A. McGINTY:  I will make one other point by way of clarification of an issue that I referred to earlier, and 
that is whether Jews are a race or a religion.  It has been held for the purposes of Australian law, applicable in 
these circumstances, that a Jew is a member of an ethnic group.  If a person racially harasses someone on the 
basis of his or her Jewishness, that is caught by the provisions that we are now talking about. 

Dr K.D. Hames:  Does the same apply to Muslims? 

Mr J.A. McGINTY:  It has not been held and I think it would be more difficult to hold it for Muslims.  It is far 
more clear cut that Islam is a religion rather than a race.  There is some argument about whether Jews are a race.  
It has been held for the purposes of this sort of legislation that they are an ethnic group, but I do not know that it 
could be held that Muslims are an ethnic group.  I do not know; it has not been held anywhere in Australia. 

Dr K.D. Hames:  But the similarities are such that Jews could come from any country in the world, and are not 
just of Israeli origin.  Nor should we be able to be racist again Jews, Muslims, Hindus or Buddhists. 

Mr J.A. McGINTY:  That is when we start to get into the very issue that the member for Roe raised when he 
spoke about not wanting to go down the path of religious vilification. 

Ms S.E. Walker:  But you will because some Muslims are identified with the burqa.  What if you were walking 
down the street with a person dressed like that and someone had a go at that person? 

Mr J.A. McGINTY:  I think the short answer to the member’s question is not necessarily.  The dress or the 
characteristic would need to be associated with the person’s race or national origin.  For instance, if I were 
walking down the street with the Archbishop of Perth and he had on his mitre and someone abused me for being 
associated with him, no, that would be purely religious.  There would be nothing national or racial in its basis.  
The presence of a burqa, I think, is a religious symbol more so than an ethnic or racially based symbol or 
characteristic.  That has not been resolved in Australian law.  The Jewish issue has.  I think the Muslim issue is 
more problematic. 

Ms S.E. Walker:  What about a turban on a Sikh? 
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Mr J.A. McGINTY:  I am told that British law has determined that Sikhs can have an ethnic characteristic to 
them and therefore would be caught by this law if the British law applied here.  It has not been determined in 
Australia. 

Clause put and passed. 

Clause 7 put and passed. 

Clause 8:  Part 3 Division 3B inserted -  
Mr G.M. CASTRILLI:  Proposed section 49E(1)(c) states -  

a characteristic that is generally imputed to persons of the race, 

Can the Attorney General give me some examples of that? 

Mr J.A. McGINTY:  I gave a few examples earlier.  I will briefly run through them.  A Maori man with a 
tattoo -  

Ms S.E. Walker:  What about an Italian with tomatoes in his pockets?  I said that for the member for Bunbury! 

Mr J.A. McGINTY:  I think that was a racial slur! 

Ms S.E. Walker:  I was joking! 

Mr G.M. Castrilli:  I’m starting to get interested in this bill now! 

Mr J.A. McGINTY:  I think the member for Nedlands is just asking, “Is that a tomato in your pocket or are you 
just happy to see me?” 

Several members interjected. 

The ACTING SPEAKER:  Order, members!  Can we return to the bill?  I would like to go home. 

Mr J.A. McGINTY:  One example is of a Maori man with a tattoo, which might be a characteristic of a Maori 
person because it is very common among Maori people.  If the tattoo were the basis of the racial abuse or 
harassment and it was referred to in some derogatory way, that could be the characteristic.  Another example is 
ethnic dress.  Subject to the discussion we have just had, if a burqa were a national dress rather than a religiously 
based dress, that would be caught.   

Dr K.D. Hames:  We are exaggerating; no-one makes racial slurs against Maoris, or at least no-one who has any 
commonsense!   

Mr J.A. McGINTY:  Yes.  It could sometimes involve hairstyles or jewellery.  There are also imputed 
characteristics.  An example of that could be a person from Iraq being referred to as a terrorist.  Although that is 
not a national characteristic, it is an imputed one.  They are the bases of racial harassment.  One can obviously 
think of a range of other bases upon which different ethnic groups were racially harassed in Australia over the 
years.   

The ACTING SPEAKER (Mr A.P. O’Gorman):  Like Irishmen. 

Mr J.A. McGINTY:  I will leave the Irish out of this, I think.  I am using a few current examples of where this 
issue might arise because of a characteristic or an imputed characteristic.   

Mr G.M. CASTRILLI:  Proposed subsection (2) states - 

Conduct is taken not to occur in private if it - 

(a) consists of any form of communication with the public or a section of the public; or 

I am thinking about a rather unfortunate comment that was made by Brian Burke, which I do not need to repeat, 
that arose during the Corruption and Crime Commission hearings and was relayed to the public by the media.  
The minister knows what I am referring to.  Although he may have made that comment in private, it became 
public when it was communicated during the CCC hearing and then picked up by the media.  That comment has 
obviously offended some parts of the community.   
Mr J.A. McGinty:  I understand that the reference to wogs and sprogs and market gardeners was made in a 
private telephone call.   
Mr G.M. CASTRILLI:  I was not going to say that, but that is what I am referring to.  Since that has become 
public, there has been a fair bit of angst among some people.  If I understand the Attorney General correctly, in 
those circumstances there is no remedy for anybody from that community to take appropriate action.   
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Mr J.A. McGinty:  No, for two reasons.  Firstly, it was said in a private telephone call.  Brian Burke had no 
control over the subsequent publication of that comment through the CCC and The West Australian.  There was 
no nexus between the publication of that comment and him saying it.  Secondly, generally speaking courts have 
immunity to hear evidence.  People cannot be sued for defamation for what is said in a court or tribunal because 
of that protection.  The publication of that material essentially came about as a result of the tribunal hearing 
evidence.   
Mr G.M. CASTRILLI:  I thank the minister.   
Ms S.E. WALKER:  That raises an interesting point about the CCC.  Who makes the applications for 
suppression orders?   

Mr J.A. McGINTY:  My understanding of what occurred was that the CCC indicated that it would never 
publish the names of cabinet ministers in relation to what was allegedly said in cabinet.  The CCC asked the 
government to make submissions on the application of the principle of public interest immunity or cabinet 
confidentiality.  As a result, the commission made the suppression order.  Submissions were received from the 
State Solicitor’s Office after the CCC invited comment on the application of that principle, in the same way that 
the CCC today issued a press release on the issue of parliamentary privilege and its proceedings.   

Ms S.E. WALKER:  Who made the application to suppress the comment about the “best man”?   

Mr J.A. McGinty:  I don’t know.   

Ms S.E. WALKER:  If that happened again and the Attorney General had the opportunity, he could suppress 
those racist comments.   

Mr J.A. McGinty:  The CCC decides what to suppress.   

Ms S.E. WALKER:  The government could make a submission next time.   

Mr J.A. McGinty:  As I understand it, the government’s submission, which was made at the invitation of the 
CCC, was more about the application of the law.  The government said that in terms of a description of which 
position was adopted by which minister around the cabinet table, to the extent that Norm Marlborough was 
talking about those issues, the identity of individual cabinet ministers should be suppressed, because the public 
interest is in promoting free and frank discussion around the cabinet table and that principle should therefore be 
upheld.  The CCC had a concern and sought assistance from the State Solicitor’s Office on the extent of the law.   

Clause put and passed. 

Clauses 9 to 17 put and passed. 

Title put and passed. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Mr J.A. McGinty (Attorney General), and transmitted to the Council. 
 


